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On April 27, 2017, the Consumer Financial Protection Bureau (“CFPB”) filed a complaint in a federal district court
in Illinois against four online tribal-affiliated lenders alleging that the lenders violated the Truth in Lending Act
(“TILA”), and engaged in unfair, deceptive, or abusive acts or practices (“UDAAP”). The CFPB is seeking
injunctive relief and damages against the online lenders.
According to the CFPB, despite claiming affiliation with a tribe and originating loans under the federal tribal laws,
the lenders originated loans that violated state licensing and usury laws. In particular, the CFPB claims that the
lenders originated, serviced, and collected on loans that consumers were not obligated to repay because the
loans did not comply with state licensing or state usury laws, and thus were void (or voidable) under the laws of at
least 16 states, including Illinois, Massachusetts, New York, and Ohio.
“TRUE LENDER” ALLEGATIONS?
The complaint against the lenders is not the CFPB’s first challenge to tribal-affiliated lenders. In 2016, the CFPB
challenged CashCall’s arrangement with Western Sky, a financial institution licensed by the Cheyenne River
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Sioux Tribe, making allegations similar to the allegations in the complaint against the four online lenders. In the
present case, the CFPB does not use the term “true lender” to challenge the arrangement, but instead the CFPB
seeks to distinguish the lenders from the tribe. In doing so, the CFPB points to several aspects of the lenders’
relationship with the tribe, including:
•

The lenders received funding from other companies that were not initially owned or incorporated by the tribe.
According to the CFPB, although two companies unaffiliated with the tribe gave the lenders over $25 million in
2013, the lenders distributed only approximately $536,000 to the tribe, while paying the two companies over
$35 million in returns.

•

Most of the operations of the lenders were conducted in places other than the tribal lands in California. The
complaint notes that “[a]s of 2012,” the lenders “created no more than 15 jobs” on tribal lands. The CFPB also
claims that the lenders had no storefronts on tribal lands to originate loans in person and “very few—if any”
consumers applied for and signed loan agreements on tribal lands.

As in CashCall, the lending program involved high-cost, small-dollar installment loans (with annual percentage
rates the CFPB said ranged between 440% and 950%).
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See Consumer Financial Protection Bureau v. Golden Valley Lending, Inc., et al., No. 17-cv-3155 (N.D. Ill. Apr. 27, 2017), available at
http://files.consumerfinance.gov/f/documents/201704_cfpb_Golden-Valley_Silver-Cloud_Majestic-Lake_complaint.pdf.
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See Consumer Financial Protection Bureau v. CashCall, Inc. et al., No. CV 15-7522-JFW (RAOx) (C.D. Cal. Aug. 31, 2016).
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UDAAP CLAIMS
This “true lender” challenge by the CFPB to the lenders’ relationship with the tribe serves as the basis for the
CFPB’s claims that the lenders had engaged in UDAAP violations. For example, the CFPB alleges that the
lenders misrepresented that consumers had an obligation to repay loans that in fact did not exist because the
loans violated state licensing and usury laws, and thus were void or limited the consumers’ obligation to repay,
and failed to disclose that they had no right to collect certain loan payments because the loans were void (or
voidable) under state law. By claiming that the lenders engaged in UDAAP violations, the CFPB takes an
expansive view of conduct that is considered to be unfair, deceptive, or abusive, and applies UDAAP standards to
disputed issues of law.
TILA CLAIMS
The CFPB also alleges that the lenders violated TILA, which requires that any time a finance charge is advertised,
the creditor must also disclose the annual percentage rate (“APR”). According to the complaint, even though the
lenders’ websites advertise the costs of installment loans and include a rate of finance charge, the websites failed
to disclose the APR. Rather, the websites referred consumers in “fine print” to the loan agreement for “[c]omplete
disclosure of APR, fees and payment terms.” The CFPB also alleged that the lenders violated TILA because the
lenders failed to state the APR or describe the APR for a sample installment loan transaction when consumers
orally inquired about the installment loans.
Contact:
Oliver I. Ireland
(202) 778-1614
oireland@mofo.com

2

Sean Ruff
(202) 887-1530
sruff@mofo.com

Crystal N. Kaldjob
(202) 887-1687
ckaldjob@mofo.com

© 2017 Morrison & Foerster LLP | mofo.com Attorney Advertising

Client Alert
Financial Services Team
New York

California
Alexis A. Amezcua

(415) 268-6557

James M. Bergin

(212) 468-8033

Elizabeth Balassone

(415) 268-7585

Meghan E. Dwyer

(212) 336-4067

Roland E. Brandel

(415) 268-7093

David J. Fioccola

(212) 336-4069

Sarah Nicole Davis

(415) 268-7478

Marc-Alain Galeazzi

(212) 336-4153

Henry M. Fields

(213) 892-5275

Adam J. Hunt

(212) 336-4341

Joseph Gabai

(213) 892-5284

Jessica Kaufman

(212) 336-4257

Angela E. Kleine

(415) 268-6214

Mark P. Ladner

(212) 468-8035

Jim McCabe

(415) 268-7011

Jiang Liu

(212) 468-8008

James R. McGuire

(415) 268-7013

David H. Medlar

(212) 336-4302

Mark David McPherson

(212) 468-8263

Barbara R. Mendelson

(212) 468-8118

Ben Patterson

(415) 268-6818

Michael B. Miller

(212) 468-8009

Sylvia Rivera

(213) 892-5734

Judy Man Ni Mok

(212) 336-4073

Nicholas Alan Roethlisberger (415) 268-7534

Jeffrey K. Rosenberg

(212) 336-4130

William L. Stern

(415) 268-7637

Mark R. Sobin

(212) 336-4222

Nancy R. Thomas

(213) 892-5561

Joan P. Warrington

(212) 506-7307

Lauren Lynn Wroblewski

(415) 268-6458

Washington, D.C.

Washington, D.C. (continued)

Rick Fischer

(202) 887-1566

Donald C. Lampe

(202) 887-1524

Adam J. Fleisher

(202) 887-8781

Jeremy R. Mandell

(202) 887-1505

Natalie A. Fleming Nolen

(202) 887-1551

Amanda J. Mollo

(202) 778-1609

Calvin D. Funk

(202) 887-6930

Obrea O. Poindexter

(202) 887-8741

Julian E. Hammar

(202) 887-1679

Ryan J. Richardson

(202) 887-8761

Oliver I. Ireland

(202) 778-1614

Sean Ruff

(202) 887-1530

Crystal N. Kaldjob

(202) 887-1687

Trevor R. Salter

(202) 887-1527

Steven M. Kaufmann

(202) 887-8794

Nathan D. Taylor

(202) 778-1644

3

© 2017 Morrison & Foerster LLP | mofo.com Attorney Advertising

Client Alert
About Morrison & Foerster:
We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest
financial institutions, investment banks, Fortune 100, technology and life science companies. We’ve been
included on The American Lawyer’s A-List for 13 straight years, and Fortune named us one of the “100 Best
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our
clients, while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com.
Because of the generality of this update, the information provided herein may not be applicable in all situations
and should not be acted upon without specific legal advice based on particular situations. Prior results do not
guarantee a similar outcome.
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